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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR~ERK’SOFFICE
JUN 012004

VILLAGE OF SOUTHELGIN, ) STATE OF ILLINOIS
amunicipalcorporation, ) Pollution ControlBoarc~

)
Complainant, )

)
v. ) No. PCB 03-106

) (Enforcement)
WASTE MANAGEMENT OF )
ILLINOIS, INC., )

)
Respondent. )

WASTE MANAGEMENT OF ILLINOIS, INC.’S RESPONSE
IN OPPOSITION TO THE VILLAGE OF SOUTH ELGIN’S

MOTION FOR SUMMARY JUDGMENT

WASTE MANAGEMENT OF ILLINOIS, iNC. (“WMII”), by andthroughits attorneys,

Pedersen& Houpt,P.C.,submitsthis responsebrief in oppositionto theVillage of SouthElgin’s

(“Village”) Motion for SummaryJudgment.

INTRODUCTION

TheVillage movedfor summaryjudgmenton theonly issueraisedin its Complaint,i.e.,

whetherby seekingto developawastetransferstationon an8.9-acreareain the southernpartof

theWoodlandlandfill property,WMII hasviolated:(i) Condition4 ofthe September13, 1988

localsiting approvalfortheWoodlandIII landfill expansiongrantedby theKaneCountyBoard

in Resolution88-155(“Resolution88-155”) that “The site, commonlyknownastheWoodland

site,shallnotbeexpandedfurther”; and(ii) Condition2 ofResolution88-155that “That thesite

will be developedandoperatedin amannerconsistentwith therepresentationsmadeatthe

public hearingin this matterheldon July 26, 1988andto all applicablelaws,statutes,rulesand

regulationsof theIllinois EnvironmentalProtectionAgency,andtheIllinois Pollution Control
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Board,ortheirsuccessors,asmaybenow orhereafterin effectandwhich areapplicableto this

site.”

TheVillage is not entitledto summaryjudgmentfor thefollowing reasons.TheVillage

hasnotproventhat WMII’s proposalto siteawastetransferstation constitutesan“expansion”of

the WoodlandIII landfill. Furthermore,theVillage hasnotestablishedthat WMII madeany

“representations”attheJuly 26, 1988publichearingoranywhereelseconcerninganenduse

plansuchthat it becameaconditionto Resolution88-155. Finally, theVillage hasnot

establishedthatWMII’s proposalto developawastetransferstationwould preventthe

implementationofanenduseplan. Therefore,theVillage’s requestfor summaryjudgmentmust

bedenied.

ARGUMENT

I. STANDARD OF REVIEW

Summaryjudgmentis warrantedonly whereacasepresentsnogenuineissueofmaterial

fact,and wherethecasecanbe disposedofby theapplicationofrecognizedlegal principles.

Dowd & Dowd, Ltd. v. Gleason,181 Ill. 2d 460, 483, 693 N.E.2d358,370 (1998);Hansenv.

RubyConstructionCo., 155 Ill. App. 3d 475, 480, 508 N.E.2d301, 303 (1st Dist. 1987);People

v. JerseySanitationCorporation,No. PCB97-2(April 4, 2002). Themovingpartybearsthe

initial burdenofproductionto provethenon-existenceof any triable issueofmaterialfact,and

themotionmustbe supportedwith admissibleevidence. ChicagoParkDistrict v. Richardson,

220 Ill. App. 3d 696, 703, 581 N.E.2d97, 101 (1st Dist. 1991),appealdenied,143 Ill. 2d 636,

587N.E.2d1012 (1992). It is axiomaticthat in ruling on themotion, all oftheevidenceandall

ofthe inferencesreasonablydrawntherefrommustbeconsidered,andtheevidenceand

inferencesmustbe viewedin the light mostfavorableto thenon-movingparty. j~j~
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II. THE VILLAGE HAS FAILED TO DEMONSTRATE, AS A MATTER OF FACT
OR LAW, THAT WMII’S PROPOSAL TO SITE A WASTE TRANSFER
STATION VIOLATES ANY OF THE CONDITIONS IN RESOLUTION 88-155

A. The Village Has Not Proven That WMII’s Proposalto Site A WasteTransfer
Station ConstitutesAn “Expansion” ofThe Woodland III Landfill In
Violation of Condition 4 ofResolution 88-155

WMII doesnot disputethatKaneCountyimposedcertainconditionsaspartofits siting

approvalin Resolution88-155. W~vllIassertsthatthereareno disputedissuesoffact regarding

themeaningofCondition4 ofResolution88-155. Condition4 states:“The site,commonly

knownastheWoodlandsite,shallnotbeexpandedfurther.” Condition 1 definestheterm

“Woodlandsite” as“the areacomprisedofthe WoodlandI, II, andIII landfill sites.” Thus, the

plain andunambiguouslanguageofConditions1 and4 of Resolution88-155clearlystatesthat

theonly limitationplacedon WMII with respectto theWoodlandsiteconcernsthefurther

expansionofthesanitarylandfill.

Despitetheplain languageofCondition4, theVillage contendsthatits prohibition

extendsto thedevelopmentofawastetransferstationon asouthernportionoftheWoodland

property. This contentionis unsupported.Theundisputedfactsdemonstratethatwhile

Condition4 mayprohibit WMII from seekingfurtherexpansionoftheWoodlandIII landfill, it

doesnot, in its expresslanguageor its intent,apply to thedevelopmentof awastetransferstation

on theWoodlandproperty.

OnApril 29, 2004,WIVIII filed a Motion for SummaryJudgmenton the groundthat

neitherCondition4, norany otherconditionin Resolution88-155,containedaprohibition

againstthedevelopmentofa wastetransferstationon theWoodlandproperty. In supportof

WMII’s Motion for SummaryJudgment,WMII presentedthedepositiontestimonyofMr.

DonaldPrice,theWMII vicepresidentwho signedtheJuly 8, 1988letter thatbecamepartof
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Resolution88-155asaresultofWMII’s representationsat theJuly 26 publichearing. WMII

alsopresentedthedepositiontestimonyofMr. ThomasRolando,who wasthemayorofthe

Village of SouthElgin in 1988andto whomtheJuly 8 letterwasdirected.

Mr. Pricetestifiedthatthewastefootprint ofWoodlandIII wasconfiguredto allowfor

thepossiblefuture developmentofatransferstationonaportionofthe Woodlandproperty.

(PriceTr. at 19-24)’. By excludingan areaon the southernportionoftheWoodlandproperty

from theexpandedwastefootprintof WoodlandIII, WMH intendedto permit thedevelopment

ofatransferstation. (PriceTr. at 21-24). Thus,Mr. Pricedid not intendorstatein theJuly 8

letter thattheagreementnotto expandtheWoodlandlandfill a third time wasan agreementnot

to developawastetransferstation.

Mr. Rolandotestifiedthattheprincipalconcernexpressedby theVillage concerning

WoodlandIII relatedto thepossibledangerto theVillage’swater supplyandthepotentialthreat

ofgroundwatercontamination.(RolandoTr. at24~25)2.Mr. Rolandofurthertestifiedthat,

throughhisdiscussionwith theVillage Board,he understoodWMII’s statementthat it wouldnot

seekto expandWoodlandIII to meanthat WMII would notaskagainto operatea landfill atthe

Woodlandsite. (“RolandoTr. at 27”). Heacknowledgedthattheplain languageoftheJuly 8

letterstatedthat WMII wouldagreeto nomoreexpansionsoftheWoodlandlandfill site,andthat

therewasno referencein theJuly 8 letter to anyagreementnot to developatransferstationon

theWoodlandproperty. (RolandoTr. at 38-40). Mr. Rolandostatedfurtherthat, asthematterof

atransferstationwasneverraised,neitherhenortheVillage Council understoodthatWMII’s

1 ThedepositiontranscriptofDonaldPricewill becitedto hereinas“(Price Tr. at J.” The

PriceDepositionTranscriptis attachedasExhibit A.
2 ThedepositiontranscriptofThomasS. Rolandowill be citedto hereinas“(RolandoTr. at

J.” TheRolandoDepositionTranscriptis attachedasExhibit B.
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agreeingnot to furtherexpandtheWoodlandIII landfill includedanagreementnot to developa

wastetransferstation. (RolandoTr. at40-41,59-60).

AlthoughtheVillage hasmovedfor summaryjudgment,it hasnotpresentedany factsin

supportthereofto refutethe testimonyofMr. PriceandMr. Rolando. Thus,theundisputedfacts

establishthat Condition4 wasnot intendedto prohibit the developmentof awastetransfer

station. In light ofthis factualevidence,aswell astheplain languageof Condition4, therecan

beno disputethat Condition4 doesnot containanyprohibitionswith respectto thedevelopment

of awastetransferstationon theWoodlandproperty.

As no factsexist to supporttheVillage’s contention,it attemptsto arguethat the

developmentof awastetransferstationconstitutesan“expansion”asa matterof law, andrelies

onPeoplev. Triem Steel& Processing,5 Ill. App. 2d 371, 125 N.E.2d678 (1stDist. 1955)and

ContinentalWasteIndustriesofIllinois, Inc. v. Mt. Vernon,PCB94-138(October27, 1997).

However,in Triem Steel,the courtconsideredtheexpansionofan existing facility whose

operationwasthesameastheproposedexpansion,that is, a transferfacility. Likewise, in

ContinentalWaste,the issuebeforetheIllinois PollutionControlBoardconcernedanincreasein

theamountofwastereceivedandhandledat anexistingpermittedwastetransferstation. The

Village hasfailed to presentanylegalauthorityin supportofits positionthat aproposalto

developanewwastetransferstationonaportionofthepropertythatis separateandapartfrom

thelandfill operationsconstitutesanexpansionofan existingsanitarylandfill.

Underthe Illinois EnvironmentalProtectionAct (“Act”), theexpansionofa sanitary

landfill is distinct from thedevelopmentofawastetransferstation. TheAct considersatransfer

stationto be afundamentallydifferentactivity thanalandfill. ~ 415 ILCS 5/3.445(sanitary

landfill) and5/3.500(transferstation). Moreover,theAct definesan“expansion”asthearea
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“beyondtheboundaryofa currentlypermitted” sanitarylandfill. 415 ILCS 5/3.330(b)(2).As

such,anexpansionofa landfill involvestheincreaseofdisposalcapacitythroughavertical

and/orhorizontalextensionofthe wastefootprint in orderto extendtheperiodthelandfill would

continueto receiveanddisposeofwaste. A horizontalorverticalexpansionofawastefootprint

is not equivalentto thedevelopmentofawastetransferstation.

Here,WMII attemptedto developawastetransferstationonanapproximate9-acre

portionoftheWoodlandpropertythat is separateand apartfrom the 121-acrewastefootprint on

whichthelandfill knownasWoodlandIII wasoperated. WMII’s applicationto developawaste

transferstation did notrequestan increasein thesize,capacityorwastefootprint ofWoodlandI,

II, or III. Therefore,it cannotbedeemedto be arequestto furtherexpandtheWoodlandlandfill.

Thefact that the coverletterto a supersededapplicationto developthewastetransferstation

inaccuratelyusedtheterm“proposedexpansion”doesnot alterthefactthat, asamatterof law,

WMH’s attemptto sitea wastetransferfacility doesnot constituteanexpansionoftheWoodland

landfill. Therefore,WMH’s attemptto developawastetransferstationonaparceloflandapart

from theWoodlandlandfill doesnotconstituteaviolationofCondition4 ofResolution88-155,

andtheVillage is notentitledto summaryjudgmenton this issue.

B. The Village Has Not EstablishedThat WMII Made Any RepresentationsAt
The July 26, 1988Public Hearing ConcerningAn End UsePlan

TheVillage contendsthat Condition2 of Resolution88-155containsaconditionthat

WMII turn theentireWoodlandsiteinto apassiverecreationareapost-closureand,therefore,

WMII’s proposalto developa wastetransferstationviolatesthat condition. However,Condition

2 providesonly: “That thesitewill be developedandoperatedin amannerconsistentwith the

representationsmadeatthepublic hearingin thismatterheld on July 26, 1988andto all
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applicablelaws,statutes,rulesandregulationsoftheIllinois EnvironmentalProtectionAgency,

andtheIllinois Pollution ControlBoard,ortheirsuccessors,asmaybenowor hereafterin effect

andwhich areapplicableto this site.” Thus,theplain languageof Condition4 doesnotcontain

anyprohibitionagainstthedevelopmentofawastetransferstation,nordoesit containa

conditionconcerningthedevelopmentof anenduseplanfortheWoodlandsite. In fact,not one

oftheconditionscontainedin Resolution88-155in any wayaddressesthe issueof enduseplans

orpost-closureproposals.

Nonetheless,theVillage arguesthat WMII madearepresentationattheJuly 26 public

hearingconcerningits obligationto implementanenduseplan,andthatthis representationwas

includedin Condition2. TheVillage relieson ahalf-pageexcerptfrom WMII’s siting

applicationfor WoodlandIII which briefly discussedtheproposedendusefor thesite. However,

asectionin an sitingapplicationdiscussingproposalsin generaltermsdoesnotconstitutea

representation.

TheVillage also relieson threesentences,takenoutof context,that weremadeby Mr.

GerardHamblinattheJuly 26 publichearing. Mr. HamblintestifiedattheJuly 26 public

hearingin hiscapacityasdesignengineerandgavehisexpertopiniononwhetherthedesignof

WoodlandIII wouldprotectthehealth,safetyandwelfareofthepublic, i.e.,whetherthesiting

applicationsatisfiedcriterion(ii) of Section39.2(a)oftheAct. Mr. Hamblinwasnotpresented

at thehearingasanexpertto testifyon theenduseplan. Hecertainlydid notmakeany

representationsduringhis testimonyon criterion(ii~Yregardiriganenduseplanthatwouldbe

bindingonWMII, or thatwereintendedto bemadeapartof Condition2. Indeed,it wouldbe

absurdto interpretCondition2 asturningeverystatementmadeattheJuly 26 public hearinginto

a bindingrepresentation,andultimatelyaseparateconditionofthesiting approval.
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Rather,it is clearthat Condition2 wasdesignedto incorporateasconditionsto thesiting

permittherepresentationsmadeby WMII in theJuly 8 letter,whichwerenotonly readin to the

recordatthe July26public hearingby WIvIll’s attorney,but werealsoattachedto Resolution88-

155 asanexhibit. Onthe otherhand,neitherWIvilI’s attorney,noranyoneelseon WMII’s

behalf,madeany representationsattheJuly 26 publichearingaboutthe enduseplan. Norwere

thereany suchrepresentationscontainedin theJuly 8 letter. As such,noneoftheconditions

containedin Resolution88-155,includingCondition2, concernanenduseplanfor the

Woodlandsite,norwerethey intendedto.

BecauseResolution88-155doesnotcontaina conditionthatWMII turntheWoodland

site into apassiverecreationareapost-closure,WMII’s proposalto developawastetransfer

stationis not aviolation ofthe local siting approval,andtheVillage is not entitledto summary

judgmenton this issue.

C. The Village Has Failed To PresentAny Facts That WMII’s Proposal To Site
A WasteTransfer StationWould Prevent The Implementation Of An End
UsePlan

Notwithstandingtheforegoingarguments,WIVHI hasnot failedorrefused,andis not

refusing,to implementanenduseplanfor theWoodlandsite. In fact,WMII intendsto take

whateverstepsarenecessaryandappropriatetoimplementan enduseplan. TheVillage hasnot

presentedany factsto thecontrary. Instead,theVillage statesthatit is entitledto summary

judgmentbasedon its unsupportedstatementsthatWMII’s attemptto developawastetransfer

stationconstitutesa violation ofConditions2 and4 ofResolution88-155. However,WMII’s

attemptsto sitea wastetransferstationdo not equateto afailure orrefusalto implementan end

useplanfor theWoodlandsite.
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TheVillage’s motion for summaryjudgmentalsopresumesthatResolution88-155and

WMII’s applicationto siteWoodlandIII containedafinal anddefinitive enduseplan,andthat

WMH, alone,is responsiblefor implementingany suchplan. However,any stepstoward

implementinganenduseplanmustfirst becoordinatedwith, andapprovedby, theappropriate

governmentalauthorities. TheWoodlandIII applicationspecificallystatesthat “[p]ost closure

on-siteimprovementsto facilitatethe enduseprogramwill be theresponsibilityoftheKane

CountyForestPreserveDistrict or otherpublic recreationproviders.” ($~Village’s Motion for

SummaryJudgment,Ex. 6 atp. 11). To date,nothinghasbeenapprovedor adopted.Therefore,

unlessanduntil WMII receivestheapprovalandassistanceoftheappropriateauthorities,WlvllI

is unableto implementanenduseplan.

Thepracticalreality is that oncetherequisiteagreementsand approvalsto implementan

enduseplanareobtained,theplancanbe implemented.Theimplementationwill occurin stages

andwill takeyearsto complete.Undersuchcircumstances,WMII’s presentattemptsto sitea

wastetransferstationon asoutherly8.9-acreportionof theWoodlandpropertywill haveno

effecton WMII’s ability to implementanenduseplan,oncesuchplanis agreeduponand

approvedby all necessaryparties.
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CONCLUSION

Forall oftheforegoingreasons,WASTEMANAGEMENT OF ILLINOIS, INC.

respectfullyrequeststhat this BoarddenytheVillage ofSouthElgin’s Motion for Summary

Judgment,grantWASTE MANAGEMENT OF ILLINOIS, INC.’s Motion for Summary

Judgment,andawardsuchotherandfurtherrelief asit deemsappropriate.

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT,P.C.
161 NorthClark Street,Suite3100
Chicago,Illinois 60601
(312)641-6888

RespectfullySubmitted,
W E MANAGEMENT OF ILLINOIS, INC.

By~&/ C
OneofItstttorneYs
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PROOF OF SERVICE

Victoria L. Kennedy,anon-attorney,on oathstatesthatsheservedthe foregoing
WASTE MANAGEMENT OF ILLINOIS, INC.’S RESPONSEIN OPPOSITION TO THE
VILLAGE OF SOUTH ELGIN’S MOTION FOR SUMMARY JUDGMENT on the
following partyby depositingsamein the U.S. mail at 161 N. Clark St., Chicago,Illinois 60601,
at 5:00p.m. on this 1stdayofJune,2004:

Mr. DerkeJ.Price
ANCEL, GUNK, DIAMOND, BUSH, DICANNI & ROLEK,P.C.

140 SouthDearbornStreet,Sixth Floor
Chicago,Illinois 60603

V~ALL~y~
Victoria L. Ken4ed’~ç

390528 2


